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STATEMENT OF THE ISSUES
[1] Whether the District Court lacked jurisdiction over the administrative
appeal because no timely notice of appeal was served upon the North Dakota
Department of Human Services (DHS).
[2] Whether DHS’s failure to issue a decision within seventy-five days
rendered its decision “not in accordance with the law” under N.D.C.C. § 28-32-
46(1).
[13] Whether DHS properly determined that it was entitled to recoup
overpayments from Yorhom.

STATEMENT OF THE CASE

[f4] Yorhom appealed to state district court an administrative decision issued
by DHS. DHS had determined that Yorhom was overpaid for medical equipment
provided to Medicaid recipients for a three-year period from 2011 through 2013,
and DHS was entitled to recoup the overpayments. In its role as an adjudicatory
body, DHS was not represented by an attorney in the administrative proceedings.
Yorhom did not serve a notice of its appeal upon DHS pursuant to N.D.C.C. § 28-
32-42(4); Yorhom only served a notice of appeal upon an assistant attorney
general who had not represented DHS in the administrative proceedings.
[115] DHS brought a motion to dismiss Yorhom’s appeal, contending the failure
to serve DHS with notice deprived the district court of jurisdiction. The district

court denied the motion, citing Sande v. State, 440 N.W.2d 264 (N.D. 1989),

which interpreted the represented-party provisions of Rule 5(b)(2)(A) of the North



Dakota Rules of Civil Procedure. The district court did not address DHS's
adjudicatory/unrepresented status in the administrative proceedings.
[l6] After denying the motion to dismiss, the district court subsequently
entered an order that determined DHS's decision was “not in accordance with the
law” under N.D.C.C. § 28-32-46 because DHS failed to comply with a seventy-
five day deadline for issuing its decision under N.D.C.C. § 50-24.1-24(5).
Initially, the district court did not require Yorhom to show prejudice resulting from
the delay, or alternatively require a showing of potential prejudice coupled with
evidence of a systemic failure by DHS to comply with the deadline. Instead, the
district court imposed a burden upon DHS to show good cause for the delay. In
a subsequent order, the district court focused again on DHS’s failure to explain
the delay and determined Yorhom was prejudiced because it was allowed to
keep or “maintain” the overpaid funds for an extra 134 days.
[7] The district court entered a final judgment reversing DHS’s administrative
decision on March 28, 2017. The judgment triggered DHS’s statutory right to
appeal from “[t]he judgment of the district court in an appeal from an order . . . of
an administrative agency.” N.D.C.C. § 28-32-49. An amended notice of entry of
judgment was served and filed on Yorhom's attorney on April 11, 2017. DHS
timely filed this appeal on April 13, 2017, within “sixty days after the service of the
notice of entry of judgment in the district court.” 1d.

STATEMENT OF THE FACTS
[8] !t is well-known that Congress enacted the Patient Protection and

Affordable Care Act (the Act) in 2010. See DHS Findings of Fact, Conclusions of



Law and Order April 13, 2016 (noting the enactment of the Act). App. at 53. One
of the provisions of the Act required states to establish a Medicaid Recovery
Audit Contractor Program (RAC audits). Id.; see also 42 C.F.R. § 455.502(a).
RAC audits are retrospective reviews of already-paid Medicaid claims to
determine if there were overpayments that a state should recoup. 42 C.F.R. §§
455.504, 455.506(a). As DHS noted in its Administrative Order, the RAC
program “audits past payments [made to providers] to ensure the State’s
Medicaid billing procedures and policies were followed by medical providers who
requested [and had already received] payment of Medicaid claims.” App. at 53.

[9] What may not be as well-known is the burden the new RAC audits placed
upon existing federal and state regulatory infrastructure. On the federal side,
where the Act had implemented similar provisions under the Medicare program,

administrative law judges (ALJs) were overwhelmed with appeals from providers

challenging the results of RAC audits. See Am. Hosp. Ass’'n v. Burwell, 812 F.3d
183, 187 (D.C. Cir. 2016) (“[Blecause RAC denials are appealable through the
same administrative process as initial denials, the RAC program has contributed
to a drastic increase in the number of administrative appeals. Thus, the number

of appeals filed ballooned from 59,600 in fiscal year 2011 to more than 384,000

in fiscal year 2013.”); see also Ken Terry, Backlog in Medicare Claims Appeals

Growing  Worse, Medscape  Medical News, June 15, 2016,

http://www.medscape.com/viewarticle/864902 (Terry).

[10] Under federal law, ALJs have a ninety-day deadline to decide Medicare

provider appeals. See 42 U.S.C. § 1395ff(d)(1)(A). After the increase in provider



appeals due to RAC audits mandated by the Act, federal ALJs began missing
this deadline by as much as two years. See Terry, supra.

[f11] In ensuing litigation brought to challenge the untimeliness of ALJ
decisions, a federal court was sympathetic to the dilemma faced by the Secretary
of Health and Human Services due to the strain the new RAC audits placed on
existing federal regulatory infrastructure. See Burwell, 812 F.3d at 193 (“True,
Congress seems to approve of the way the Secretary has implemented the
[RAC] program, and the agency is entitled to some leeway to resolve the tension
between competing priorities.”); see_also Andrew B. Wachler and Erin Diesal

Roumayah, Federal Court Recognizes Need for Relief from Backiogged

Medicare _Appeals Process, RAC Monitor, September 21, 2016,

https://www.racmonitor.com/federal-court-recognizes-need-for-relief-from-back
logged-medicare-appeals-process.

[112] On the state side, prior to the implementation of the Act, North Dakota’s
regulatory infrastructure similarly provided a mechanism whereby Medicaid
providers could appeal initial denials. See N.D.C.C. § 50-24.1-24(2) (“A provider
may request a review of denial of payment under this section by filing within thirty
days of the date of the department’s denial of the claim a written notice with the
department”). After implementation of the Act, North Dakota had to shoehorn the
new retrospective recoupment appeals generated by RAC audits into the existing
regulatory infrastructure for initial denials. See N.D.C.C. § 50-24.1-24(1)(a)
(referring to an initial “[d]enial of payment,” but not to the recoupment of

payments already made).



[1113] As might be expected, the delay RAC audits caused on the federal side
was also reflected on the state side, where DHS had to address the burden
caused by the new RAC audits under Medicaid. For example, Yorhom filed nine
separate appeals (which were considered by DHS), file number 275-15 through
283-15, on September 17, 2015. App. at 57. The nine files contained twenty-six
dates of services and some of the dates of service were subject to multiple code
deficiencies. Each date of service had to be reviewed for each issue code
deficiency.

[1114] During that same time period, DHS received two other provider appeals
resulting from RAC audits. Sanford Health Care filed an administrative appeal
with DHS on September 15, 2015, and St. Alexius filed an administrative appeal
with DHS on August 6, 2015; both of those cases have generated subsequent

litigation. See Sanford Health Care Accessories v. Anderson, No. 08-2016-CV-

01199 (N.D. Dist. Ct. May 25, 2016); St. Alexius Med. Ctr. v. N.D. Dep't of

Human Servs., No. 08-2016-CV-01013 (N.D. Dist. Ct. April 29, 2016); see also

All. Pipeline L.P. v. Smith, 2013 ND 117, 1/ 7, 833 N.W.2d 464, 468 (“A court may

take notice of . . . other legal proceedings as legislative facts because they have
relevance to legal reasoning in the formulation of a legal principle for a judicial
ruling”).

[115] Like Yorhom'’s appeal, both the Sanford and St. Alexius appeals involved

multiple appeal file claims and dates of service. The Sanford case involved
twenty-nine appeals (No. 08-2016-CV-01199, Doc. ID# 146, { 14), and the St.

Alexius case involved forty consolidated appeals (No. 08-2016-CV-01013, Doc.



ID#1, 1 13). Each of these sixty-nine appeals involved a claim, some with more
than one date of service and most of the claims were subject to multiple issue
code deficiencies. When added to the nine appeals involved in this case, DHS
was tasked with the burden of addressing a total of seventy-eight appeals,
involving many dates of service and multiple code deficiencies, during a relatively
short time period.

[116] North Dakota's regulatory infrastructure -- designed to address initial
denials, not recoupments -- contains a seventy-five day deadline for DHS to
issue a decision. See N.D.C.C. § 50-24.1-24(5) (“The department shall make
and issue its final decision within seventy-five days of receipt of the notice of
request for review.”). Saddled with addressing three of these new muilti-claim
RAC recoupment appeals at the same time, DHS failed to meet the seventy-five
day deadline in this case.

[117] On April 13, 2016, DHS issued a decision addressing Yorhom'’s appeal.
App. at 53-62. DHS determined that Yorhom failed to comply with DHS's billing
requirements with respect to the documentation a provider must submit in order
for Medicaid to cover claims for medical equipment. Id. at 60-61.

[1118] Specifically, DHS’s Manual for Durable Medical Equipment, Orthotics,
Prosthetics & Supplies (DME Manual) describes the provider documentation that
must be included and submitted on three records — the prescription, the prior
authorization, and the certificate of medical necessity (CMN). See id. at 60; see
also DME Manual March 2010, November 2011, and March 2013 (App. at 5-31)

(setting forth the pages relevant to provider documentation, CMNSs, prior



authorizations, and prescription requirements from the manuals governing the
three-year period covered by the RAC audit).

[1119] DHS determined that Yorhom failed to submit the required information
with respect to prescriptions on all or parts of seven of the nine claims Yorhom
appealed (DHS found in Yorhom's favor on the other two claims). App. at 56-61.
These same deficiencies had been noted by the RAC auditor, Cognosante,
under what was referred to as Issue Code 13 or Issue Code 14. |d. at 55; see
also App. at 32-33 (listing the various codes used by Cognosante during the RAC
audit, including Issue Code 13 entitled “Missing Prescription and/or Proof of
Delivery” and Issue Code 14 entitled “Prescription, Prior Authorizations, or
Certificate of Medical Necessity is Missing or Incomplete”).

[1120] In the middle of the RAC audit process, DHS clarified the meaning of a
bullet point that appeared in the DME manuals with respect to information
required in the prescription, prior authorization, and CMN. The bullet point stated
“tlhe diagnosis, medical necessity, and the projected length of need for a
covered item must be included on the prescription, prior auth, or [CMN]." App. at
6, 14, 22. During the RAC audit, Yorhom asserted the three items listed
(diagnosis, medical necessity, and length of need) need only be found amongst
the combination of the prescription, prior authorization, or CMN; in contrast,
Cognosante interpreted the bullet point to mean the three items must all be found
on a single record, i.e., either the prescription, prior authorization, or CMN.

[121] On August 18, 2015, DHS sent a letter to Yorhom indicating DHS had

determined it was acceptable for the diagnosis, medical necessity, and length of



need to be found in a combination of the prescription, prior authorization, and
CMN documents. See App. at 34-35.

[122] The claims submitted by Yorhom, however, contained deficiencies
(primarily covered by Issue Code 14) with respect to prescriptions that were
unrelated to the issue addressed in the August 18 clarification letter. To illustrate
this point, the records from one of Yorhom's nine separate appeals (DHS File No.
275-15) are contained in the Appendix at 37-49. The internal review of File No.
275-15, conducted by Valerie Thomsen during the DHS appeal process, is also
contained in the Appendix at 50-52.

[1123] As exemplified in File No. 275-15, Yorhom did not comply with all the
requirements set forth in the DME manuals for prescriptions. The DME manuals
state the prescription itself must contain seven items. These items are
independent of the three items (i.e., diagnosis, medical necessity, and length of
need) discussed in the August 18 letter. See App. at 11, 19-20, 30-31. To
comply with DHS’s billing requirements, a prescription must contain: (1) the date
the prescription was written; (2) patient name (first and last); (3) date of birth or
Medicaid ID number; (4) name of the item prescribed; (5) quantity of the
item/supply ordered; (6) directions for use; and (7) physician signature. Id.

[124] In File No. 275-15, Yorhom made three claims involving services provided
on July 1, 2012, August 1, 2012, and September 1, 2012. App. at 50-52. For the
services provided on all three dates, the prescription Yorhom submitted did not

meet two of the DME Manual's independent requirements for a prescription; the



prescription submitted lacked both the “recipient name [and] DOB or Medicaid
ID.” Id.

[125] Similarly, in the other claims Yorhom challenged, the documents it
submitted also contained deficiencies in the prescription that were unrelated to
the limited issue addressed in the August 18 letter regarding diagnosis, medical
necessity, and length of need. See Dist. Ct. Doc. ID## 40-48.

[1126] For the seven recoupment claims DHS upheld on appeal, it determined
Yorhom had been overpaid $25,192.21. App. at 61. DHS further determined
Yorhom had been overpaid $7,239.70 for RAC audit determinations that Yorhom
did not appeal to DHS. Id. Thus, DHS determined “that a recoupment of
payment from [Yorhom] in the amount of $32,431.91, is proper, because
[Yorhom] failed to show compliance with the Department’s billing requirements or
failed to appeal the RAC findings on the claims.” Id. DHS did not require
Yorhom to pay interest on the amount of the recoupment. 1d.

[127] On May 13, 2016, Yorhom served Assistant Attorney General Michael
Pitcher with its Notice of Appeal and Specifications of Error initiating its appeal of
DHS'’s administrative decision to the district court. App. at 63. The affidavit of
service purports to be upon “the North Dakota Department of Human Services.”
Id. It is undisputed that Yorhom did not serve DHS with a separate notice of
appeal, but relied solely upon its service upon Assistant Attorney General
Pitcher.

[128] On May 19, 2016, DHS filed a motion to dismiss the administrative appeal.

See Dist. Ct. Doc. ID# 11. DHS argued the service upon Assistant Attorney



General Pitcher did not comply the statutory requirements for service upon DHS
under N.D.C.C. § 28-32-42(4). |d.
[129] On June 13, 2016, the district court denied the motion to dismiss. See

App. at 71-74. The district court relied upon Sande v. State, 440 N .\W.2d 264

(N.D. 1989), to conclude the service upon Assistant Attorney General Pitcher
was sufficient to serve DHS with the notice of appeal. |d. at 73-74, {[{] 6-7.

[130] On December 15, 2016, the district court entered an order reversing
DHS'’s administrative decision. App. at 87-92. The district court reasoned that
DHS's decision was “not in accordance with the law” under N.D.C.C. § 28-32-
46(1) because it was issued more than seventy-five days after the statutory
deadline set forth in N.D.C.C. § 50-24.1-24(5). Id. at 87, 90-92, ] 1, 16-23.
The district court did not consider whether Yorhom had alleged or shown it was
prejudiced by the delay, but instead determined the deadline could only be
extended “upon a showing of good cause” by DHS. Id. at 91, [ 18. In addition,
the district court did not alternatively require Yorhom to show potential prejudice
coupled with evidence of a systemic failure by DHS to comply with the deadline.
Id.

[1131] In a subsequent order dated March 14, 2017, the district court again
imposed the burden upon DHS to present — in the district court proceedings —
evidence establishing good cause for the delay. App. at 94, § 3. The district
court also determined, for the first time, that Yorhom was prejudiced by the delay
because it was allowed to keep or “maintain the [overpaid] funds for an extra 134

days.” Id. | 4.

10



[132] A judgment reversing DHS's administrative decision was entered on

March 28, 2017. App. at 98. This timely appeal followed. App. at 99-101.
ARGUMENT

. The district court lacked jurisdiction over this administrative appeal.

[1133] The district court lacked jurisdiction because Yorhom failed to serve DHS

with a timely notice of appeal. This jurisdictional issue is reviewed de novo by

the Court because there are no jurisdictional facts in dispute. Thompson v.

Peterson, 546 N.W.2d 856, 860 (N.D. 1996).

A. DHS was not served with a timely notice of appeal.
[134] A state district court's appellate jurisdiction over an appeal from an
administrative agency decision is governed by statute. See DuPaul v. N.D. Dep't
of Transp., 2003 ND 201, { 5, 672 N.wW.2d 680, 682. As a consequence,
Yorhom was required to “meet the statutory requirements for perfecting [this]
appeal before the district court [had] subject matter jurisdiction over the appeal.”

Id. (citing Pederson v. N.D. Workers Comp. Bureau, 534 N.W.2d 809, 810 (N.D.

1995)).

[135] The Administrative Agencies Practice Act creates three conjunctive
categories of entities that must be served with notice in order to perfect an
administrative appeal. The first entity is “the administrative agency concerned[.]"
N.D.C.C. § 28-32-42(4). The second is “the attorney general or an assistant
attorney general.]” Id. The third category is comprised of “all parties to the

proceeding before the administrative agency[.]” Id.

11



[1136] It is undisputed that DHS was not separately served with a timely notice of
appeal. Instead, Yorhom contends its service upon Assistant Attorney General
Mike Pitcher constituted service upon both DHS and the attorney general.
B. Service on an assistant attorney general was not service
on DHS because DHS was not a “party represented by
an attorney” in the administrative proceedings.

[1137] Yorhom's contention that its service on an assistant attorney general also
constituted service upon DHS is based upon this Court's decision in Sande v.
State, 440 N.W.2d 264 (N.D. 1989). In Sande, a nurse challenging an
administrative decision of the Board of Nursing served only Special Assistant
Attorney General James Hill with her notice of appeal, but did not separately
serve any member of the Board. 440 N.W.2d at 266. Significantly, Hill had
represented both the Board and the State of North Dakota (an adversarial party)
in the administrative proceeding. Id. This Court interpreted language identical to
that now found at N.D.C.C. § 28-32-42(4) (previously codified at section 28-32-
15) to address the question of whether service upon Hill was sufficient to
constitute service upon both the administrative agency and the attorney general.
Id.

[1138] The Court focused upon the fact that Hill was the specific attorney who
“represented both the Board and the State in the administrative proceedings.” Id.
As a result, this Court relied upon the represented-party provisions of Rule 5(b)
of the North Dakota Rules of Civil Procedure, which provided at the time that
“[wlhenever under these rules service is required or permitted to be made upon a

party represented by an attorney the service shall be made upon the attorney

12



unless service upon the party himself is ordered by the court.” Id. (quoting
N.D.R.Civ.P. 5(b) (1988)). In addition, the Court found the Board “was clearly a
‘party’ in the proceedings inasmuch as it was the ‘complainant’ that filed the
complaint against Sande.” Id. at 267. The Court concluded “that the Board was
properly served with the notice of appeal by service on its attorney.” |d.

[1139] There are two critical, dispositive differences between this case and
Sande. First, Yorhom has not established that DHS was represented by an
attorney in the administrative proceeding — whether by the attorney general, an
assistant attorney general, a special assistant attorney general, its in-house
counsel, or any other attorney. Second, DHS'’s function in the administrative
proceedings was that of an adjudicatory body, rather than an adversarial party
litigant.

[140] Although Rule 5(b) has been amended since this Court decided Sande, its

substantive meaning as applied to this case remains the same: by clear and
unambiguous terms the Rule only applies to “[s]ervice on a party represented by
an attorney,” and requires the service to “be made on the attorney” representing
the party. N.D. R. Civ. P. 5(0b)(2)(A) (emphasis added). DHS was the
adjudicatory body in this administrative proceeding, rather than a party, and thus
Rule 5(b)(2)(A) does not apply to it.

[41] Even if DHS is construed to be a party to the administrative proceeding,
Yorhom has not established that DHS was represented by an attorney. A key
component in Sande — lacking here -- was that attorney Hill was “the” attorney

who represented the Board as a party. Sande, 440 N.W.2d at 266-67. The

13



current version of Rule 5(b)(2)(A) also requires service to be made upon “the”
attorney representing a party.

[1142] The word “the” is “[u]sed before singular or plural nouns and noun phrases
that denote particular, specified persons or things."” The American Heritage
Dictionary 1259 (2d Coll. Ed. 1991) (emphasis added). In contrast, the words “a”

or “an” are “[u]sed before nouns and noun phrases that denote a single, but

unspecified, person or thing.” ld. at 66 (emphasis added); see also Rekkedal v.

Feist, 2006 ND 147, §1 9, 718 N.W.2d 10, 12 (“Rules of court are interpreted by
applying principles of statutory construction. Therefore, words are to be
interpreted and understood in their ordinary sense.”) (citations omitted).

[1143] Yorhom contends the notice of appeal it served upon Assistant Attorney
General Pitcher constituted service upon DHS. Yorhom has not, however,
established that Pitcher was “the” particular, specific attorney representing DHS
in this administrative proceeding. Indeed, Yorhom has not even established
Pitcher was “an” unspecified attorney representing DHS in any capacity at the
time of this administrative proceeding, or even whether he has ever had an
attorney-client relationship with DHS in any proceedings at any time.

[144] If this Court were to interpret Rule 5(b) to conclude that service upon “an”
assistant attorney general constitutes service upon ‘the” particular attorney
representing a “concerned agency” under section 28-32-42, it would lead to
perverse results. Such a construction of Rule 5(b)’s represented-party provisions
would effectively create a perpetual attorney-client relationship between every

state agency and every assistant attorney general and special assistant attorney
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general with respect to every act agencies undertake. In addition, this expansive
perpetual relationship would exist irrespective of whether the agency had actually
asked for or created an attorney-client relationship with the attorney general’s
office, any particular assistant attorney general, or any particular special
assistant attorney general.

[1[45] For example, a party could provide notice of appeal to a concerned
agency by serving a newly-hired assistant attorney general who had just
represented an adverse party in the same administrative proceeding in her
previous job, and who therefore was prohibited from establishing an attorney-
client relationship with the concerned agency due to the conflict.

[1146] This expansive construction of Rule 5(b)’s represented-party provisions
would also permit a party to provide notice of appeal to a concerned agency by
serving an assistant attorney general representing a different state agency in the
same administrative proceedings whose interests were adverse to the concerned
agency.

[147] This expansive construction could also create a conflict for an assistant
attorney general representing the state in the same administrative proceeding --
even if the state’s interests were not necessarily adverse to the agency’s — where
it may not be in the state’s interest to have the concerned agency receive a
timely notice of appeal.

[1148] If taken to its logical conclusion, an interpretation of Rule 5(b)'s
represented-party provisions that replaces “the” with “an” would even stretch to

this far-fetched hypothetical: the University of North Dakota (UND), represented
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by Special Assistant Attorney General Dan Gaustad in Grand Forks in an
administrative proceeding, could properly be served with a notice of appeal sent
to Special Assistant Attorney General Paul Seby in Denver, Colorado, who just
happened to be representing some other state agency in a separate proceeding
at the time, but who had nothing to do with UND or the particular administrative
proceeding at issue.

[49] To avoid this perverse result, Sande's limited holding should be

recognized as inapplicable here. The only reason service upon Special Assistant
Attorney General Hill sufficed as service upon both the attorney general and the

concerned agency in Sande was because Hill wore two hats — he was both an

assistant attorney general and “the attorney” representing the concerned agency
in the administrative proceeding. Here, no attorney wore the hat of “the attorney”
representing DHS in this administrative proceeding, because DHS was
unrepresented. Service on a particular attorney cannot be used to accomplish
service on an agency that is not represented by that particular attorney.

[150] As a result, Yorhom failed to serve DHS with a timely notice of appeal,
and the district court lacked jurisdiction to hear Yorhom's appeal. See DuPaul,
2003 N.D. 201 at [ 7-10, 672 N.W.2d at 682-83 (affirming the dismissal of an
administrative agency appeal where the petitioner failed to properly perfect an
appeal with timely service on the concerned agency).

Il DHS’s delayed decision was not uniawful.

[151] This Court's analysis should go no further than to determine that Yorhom

failed to serve DHS with a timely notice of appeal and that the district court
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lacked jurisdiction. But even if the district court had jurisdiction, DHS’s
administrative decision was not subject to reversal merely because DHS did not
issue a decision within the seventy-five day deadline set forth in N.D.C.C. § 50-
24.1-24(4). This issue of statutory interpretation is reviewed de novo by this

Court. Nelson v. McAlester Fuel Co., 2017 ND 49, 1 11, 891 N.W.2d 126, 130.

A. The seventy-five day deadline is directory rather than
mandatory.

[1152] As this Court has explained multiple times, when the legislature sets a
deadline within which a public officer must perform a particular duty, the deadline

is generally construed to be directory rather than mandatory. Ramsey Cty. Farm

Bureau v. Ramsey Cty., 2008 ND 175, 13, 755 N.W.2d 920, 924, Lippert v.

Grand Forks Pub. Sch. Dist., 512 N.W.2d 436, 439-40 (N.D. 1994); Solen Pub.

Sch. Dist. No. 3 v. Heisler, 381 N.W.2d 201, 204 (N.D. 1986). When a particular

prescribed duty “is designed to assure order and promptness in the proceeding,
the statute is directory and the failure to comply with it will not invalidate
subsequent proceedings.” Solen, 381 N.W.2d at 203.

[1153] “[l]n order to protect all interests involved, courts employ a balancing test
to determine whether prejudice to a party caused by the delay is outweighed by
the interests of another party or the public in allowing the act to be performed
after the statutory time period has elapsed.” Id. at 204. In other words, a party

allegedly aggrieved by an untimely agency act has the burden of showing

prejudice. See May v. Sprynczynatyk, 2005 ND 76, ] 15, 695 N.W.2d 196, 201

(concluding an agency's failure to comply with a statutory deadline did not
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